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BOUDIN, Circuit Judge. This is an appeal froma deni al
of social security benefits for disability and presents an i ssue
on which the circuits are divided, nanely, the treatment of
proffers of new evidence on admnistrative review after the
initial adm nistrative decision. The claimnt is Wanda MI|s.
Her present application for benefits was filed on Decenber 23,
1996, and ultimately a hearing before an adm nistrative |aw
judge ("ALJ") was held on November 17, 1997, at which MII|s was
represented by counsel.

At the hearing, the controlling question was whether
MIlls was subject to a "disability,” which had |asted or could
be expected to last at least 12 nonths and which created an
"inability to engage in any substantial gainful activity by
reason of any medically determ nable physical or nental
i npai rnent . " 42 U.S.C. 8§ 423(d)(1)(A (1994). Conpl ex
regul ati ons, adm ni stered by the Comm ssioner of Social Security
(the "Conmm ssioner"), prescribe substantive standards and a

five-step protocol for making a disability decision. Goodernote

v. Sec'y of Health & Human Servs., 690 F.2d 5, 6-7 (1st Cir.
1982); 20 C.F.R 88 404.1520, 416.920 (physical inpairnments);

404. 1520(a), 416.920(a) (nental inpairnments) (2000).1

Part 404 of Title 20 regulates Disability I nsurance, which
is available to those who have paid social security taxes for
the required period; Part 416 regul ates Supplenmental Security
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On April 7, 1998, the ALJ i ssued his decision rejecting
MIls'" claim He found that MIIls, born in 1955, had a high
school equival ency diplom (her formal education ended in 9th
grade). Her work history included brief stints as an assenbly
line worker making small nedicine bottles, and as a | aundry
wor ker and chanbermaid in a nmotel, but she had not worked since
| ate 1993. She had previous bouts of alcoholism and of
treatment for it, but had not used al cohol since Novenber 1996.
The ALJ then discussed the physical and nmental health evidence
on which MIIls principally relied to show her disability.

On t he physical side, she clainmedright knee pai n based
on a 1979 injury to the patella and said that the knee soneti nes
gave out. But the nedical exam nation showed no tenderness and
good stability, save for sonme unsteadiness in arising. The
exam ni ng doctor found that there was no objective evidence of
injury but that MIls "may have m |Id" arthritis of her right
knee. " The ALJ did not consider this a severe inpairnent
whet her consi dered al one or in conjunction with other synptons.
He also rejected MIIs' clainms of | ower back pain as unsupported

by any objective nedical evidence.

| ncone, which applies if a claimant has not paid the requisite
taxes. The regulations here pertinent mrror one another so we
refer only to Part 416. See Reagan v. Sec'y of Health & Human

Servs., 877 F.2d 123, 124 (1st Cir. 1989) (per curiam.

-4-



As to nental health, MIls said that she was subject
to panic disorder but a consulting psychol ogi st said that her
synptons did not anpunt to panic disorder and the ALJ said that
this claimwas not established by objective evidence. The ALJ
agreed that the evidence did show that MIIls suffered from"a
dysthym c disorder,” a form of depression that is |less than
maj or; but the ALJ said that MIls was able to care for her
personal needs and to manage her funds and do ordi nary househol d
tasks. He concluded that nothing prevented her from returning
to a prior unskilled job as an assenbly line worker or as a
| aundry worker in a notel.

MIlls requested review by the Appeals Council, 20
C.F.R 8 416.1467, and submtted two new pieces of evidence.
One was an COct ober 8, 1998, "progress note" by Dr. Garnett; this
physi ci an confirmed the diagnosis of dysthyma, said that MIIs
was subject to panic disorder with agoraphobia, and prescribed
an anti depressant. The other evidence was the report of a
soci al worker, M. Joy, who saw MIIls on Novenmber 30, 1998
Joy's assessnment was that MIIls was oriented and attentive but
had poor nmenory and uncertain judgnent. Joy recommended a
psychiatric eval uation.

On January 21, 1999, the Appeal s Council deni ed review,

stating that the ALJ's decision stands "as the final decision”
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of the Comm ssioner of Social Security. 20 C.F.R § 416.1481.
The deni al was signed by an adm ni strative appeal s judge who, on
March 24, 1999, wote MIIs' |awer a separate |letter discussing
the Garnett and Joy reports. The letter said that the findings
inthe reports were "consistent”™ with those in the record before
the ALJ and "thus" did not provide a basis for disturbing the
ALJ's decision. The letter said that the additional evidence
woul d "be made part of the transcript in this case.”

MIlls filed a statutory review action in the district
court, 42 U.S.C. 8 405(g), where the matter was referred to a
magi strate judge. In a reconmended order on Novenber 24, 1999,
the magi strate judge urged that the Comm ssioner's decision be
vacated and renmanded for further pr oceedi ngs. Thi s
recommendation rested primarily on the magistrate judge's view
that the Garnett evidence created a conflict with the ALJ's view
that MIls did not have a serious panic disorder and that a
remand was needed to determ ne whether the panic disorder was
present and, if so, whether its synptons inpaired MIISs’
capacity for work.

Alternatively, the magistrate judge said that the ALJ
had erred in rejecting, wthout nedical evidence, the earlier
assessnment of an exam ning physician consultant (Dr. Doane),

that MIlls "may" have knee problens sufficient to prevent
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standing for nore than several hours at a tinme or wal king nore
t han a bl ock wi t hout stopping; while the magi strate judge agreed
that the condition was not shown to be severe, he deened it
rel evant. Finally, the magistrate judge found that MIIls had
wai ved a claimthat her prior work history was too sporadic to
be used as a baseline in determ ning whet her work was avail abl e
to her.

On review of the Comm ssioner's objections, the
district court rejected the magi strate judge's recommendati on of
a remand. MIlls v. Apfel, 84 F. Supp. 2d 146, 148-49 (D. Me.
2000) . In its decision, the district court said that the new
evidence submtted to the Appeals Council could not be
consi dered because that body's refusal to grant review |l eft the
ALJ's decision as the only one before the court and it had to be
judged on the evidence before the ALJ. |1d. at 148. As for the
knee problem the district court said that the Doane assessnent
was qualified ("may") and conflicted with the report of two non-
exam ning doctors and, in any event, the ALJ could draw a
common-sense i nference that the condition was mld. [d. at 149.
The court agreed with the magistrate judge that the claim of
sporadi c work history had been waived. 1d. at 150.

On this appeal, MIIs' counsel ably builds argunents

around each of the three issues touched on by the district



court. We begin with the nost difficult, which concerns the
evi dence tendered to the Appeals Board after the ALJ deci sion.
Because the Appeal s Board "denied review' (at |east nom nally),
t he Conm ssioner says that we may review only the ALJ deci si on,
judging it solely on the evidence presented to the ALJ. Four
circuits have taken this position, at least in part; by
contrast, five circuits say that judicial review tests all
evi dence submtted to the ALJ and to the Appeals Council, even
if the latter declines to review the ALJ deci sion.?

For us, neither legal position, if treated as absol ute,
is entirely satisfactory. To weigh the new evidence as if it
were before the ALJ would be, as one court fairly observed, a
very "peculiar" enterprise, Rley, 18 F.3d at 622, and (to us)
one that distorts analysis. The ALJ can hardly be expected to
evaluate or account for the evidence that he never saw At

best, the reviewing court ends up asking and answering sone

2Conpare Matthews v. Apfel, 239 F.3d 589, 593-94 (3d Cir

2001) (only considering evidence presented to the ALJ), Fal ge v.
Apfel, 150 F.3d 1320, 1323 (11th Cir. 1998), cert. denied, 525
U S 1124 (1999), Cotton v. Sullivan, 2 F.3d 692, 696 (6th Cir.
1993), and Eads v. Sec'y of the Dep’t of Health & Human Servs.,
983 F. 2d 815, 817 (7th Cir. 1993), with Perez v. Chater, 77 F. 3d
41, 45 (2d Cir. 1996) (considering new evidence submtted to the
Appeal s Council after the ALJ s decision), ODell v. Shalala, 44
F.3d 855, 859 (10th Cir. 1994), Riley v. Shalala, 18 F.3d 619,
622 (8th Cir. 1994), Ramirez v. Shalala, 8 F.3d 1449, 1454 (9th
Cir. 1993), and Wlkins v. Sec'y Dep't of Health & Human Servs.,
953 F.2d 93, 96 (4th Cir. 1991) (en banc).
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ot her question w thout properly articulating it--which is a
reci pe for confusion (e.g., howlikely is it that this evidence
woul d alter the result if it had been before the ALJ).

The Commi ssioner has nuddled the matter by directing
that material new evidence may be provided to the Appeals
Counci|l and that such evidence becones part of the record. 20
C.F.R 8 416.1470(Db). Several circuits have relied on this
regulation (or its counterpart in Part 404) to justify court
review of the ALJ's decision based on the new evidence. E.Qg.
ODell, 44 F.3d at 859. But this conflates the question whet her
the docunents are part of "the record” wth the question
whet her--if Appeals Council reviewis declined--they are part of
t he evi dence against which the ALJ's decision should be tested
in court. See Eads, 983 F.2d at 817. We doubt that the
regul ati on was intended to resolve the latter issue.

Nor do we think that MIIs' "review all the evidence"

position is helped by Sinms v. Apfel, 120 S. Ct. 2080 (2000).

The Court there rejected a waiver claim and allowed a soci al
security applicant to raise in court an issue not raised at the
Appeal s Council stage. Id. at 2086. But that is entirely
different fromfailing to offer evidence in the first instance
to the ALJ, which is far nore disruptive of the review functi on.

I n any event, Justice O Connor's "swing vote" in Sins rested on



the distinct and narrow ground that the regulations there in
guestion m ght have m sled applicants as to the duty to raise
issues in the Appeals Council. Id. at 2086-87 (O Connor, J.,
concurring in part and concurring in the judgnent). Thus, we
agree with the Conm ssioner's view that we may review the ALJ
deci sion solely on the evidence presented to the ALJ.

Yet we reject the other half of the Conm ssioner's
position, nanely, that we may not review the Appeals Council
even where it has given a m staken reason for refusing further
review. The statute permts review of "the final decision of
t he Comm ssioner” w thout specifying conmponents, 42 U S.C. 8§
405(g); the Commi ssioner relies heavily on his regul ation saying
that, where reviewis denied, the ALJ's deci sion becones that of
the Comm ssioner. 20 C.F.R § 416.1481. It is very doubtful
that this regul ation was intended to do nore than define the end
of the adm nistrative process, and we decline to read it as
determ ni ng which adm nistrative determ nations nade along the
way are subject to judicial review

It is quite true that an Appeals Council decision
refusing review has all the hallmrks of a discretionary
deci sion: the Appeals Council need not and often does not give
reasons, and the regulations appear to provide the Appeals

Council with a great deal of latitude in deciding which cases
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shoul d be reviewed. See 20 C.F.R 8§ 416. 1470. But since
Service v. Dulles, 354 US. 363 (1957), it has been well
established that a discretionary decision nmay be reviewable to
the extent that it rests on an explicit m stake of |aw or other

egregi ous error. The denial of judicial review in such an

instance i s very nmuch the exception. See NNA.A.C P. v. Sec'y of

Hous. & Urban Dev., 817 F.2d 149, 157-58 (1st Cir. 1987)

(Breyer, J.).

The i npul se to preserve sone role for the courts, where
the admi nistrative decision rests on an articul ated but severely
m st aken view, is borne out by the cases. Two of the |eading
circuit decisions on the social security schene--opposed to each
ot her on the question whether the ALJ should be reviewed based
on new evi dence--assune that an Appeal s Council denial of review
is itself reviewable to some degree and in sonme |limted
circunst ances. 3 We join these circuits in holding that an
Appeal s Council refusal to review the ALJ may be reviewable

where it gives an egregiously m staken ground for this action.

3Conpare Riley, 18 F.3d at 622 (recognizing the
appropri ateness of remand if the Appeals Council refuses to
consi der new evidence in the mstaken belief that it is not
"new' and "material") (M Arnold, J.), with Eads, 983 F.2d at
817 (allowi ng judicial reviewof the Council's refusal to review
an ALJ's decision when the "refusal rests on a m stake of |aw')
(Posner, J.). But see Matthews, 239 F.3d at 594 ("No statutory
authority . . . authorizes the court to review the Appeals
Counci|l decision to deny review ").
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This position nmakes practical sense as well. For the
nost part, the review problemw th which we are concerned ari ses
in social security cases where new evidence is tendered after
the ALJ deci sion. I n nost other situations, a m stake by the
ALJ that is otherw se correctable by a court can be addressed on

judicial review regardless of any denial of review by the

Appeal s Council. The ALJ has not "made a m stake" in ignoring
new evidence that was never presented to him However, the
Appeal s Council my have "made a mstake" in refusing to
consi der new evidence presented to it, depending on the ground
it gave. The question is whether or not such a m stake can be
corrected where it can be readily discerned and no other neans
of relief exists.

The courts already have the statutory authority to
remand for further proceedi ngs where new evidence is presented
after the ALJ decision if the evidence is material and good
cause i s shown for the failure to present it on a tinmely basis.
42 U.S.C. 8 405(g). The problemis with the "and": under the
Conmmi ssioner's regulations, the Appeals Council is free to
consi der new nmaterial evidence regardless of whether there was
good cause for not producing it earlier; the court is not free

to order a remand absent such good cause. This is MIIls" very
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Situation since she has never shown good cause for failing to
offer the Garnett evidence or its like to the ALJ.

I n such a situation, if the Appeals Council m stakenly
rejected the new evidence on the ground that it was not
material, we think that a court ought to be able to correct that
m stake on the Service v. Dulles principle. This is so even
t hough we assune that the Appeals Council's refusal to review
woul d be effectively unreviewable if no reason were given for
the refusal. This is not a serious anomaly: there is reason
enough to correct an articul ated m stake even t hough one cannot
pl unb t he t housands of sinple "review deni ed" decisions that the
Appeal s Council nust issue every year.

The Appeals Council in this case did not say that the
new evi dence was i mmterial but rather that it was "consistent”
with the existing record and "thus" did not justify disturbing

the ALJ decision. W owe such assessnents great deference,

n

ee

Dugan v. Ranmsay, 727 F.2d 192, 195 (1st Cir. 1984), but they are

ordinarily not beyond review in extrene cases. A serious
m st ake by the Appeals Council in denying review on such a
ground should itself be reviewable in court (again, only where
articulated). However, on the present facts, our conclusion is

that the Appeals Council slightly overstated the case in
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descri bing the new evidence as "consistent,"” but not in a way
that undermnes its refusal to alter the ALJ's concl usion.

In the record conpiled in the ALJ proceeding, two
different reports noted that MIIs had alleged panic attacks;
but both nade a diagnosis of |ess than nmajor depression, and
neither of the reports deemed MIIls subject to panic attacks
sufficiently severe to be listed as an anxiety disorder.
Garnett's report, by contrast, describes MIlls as "still
conpl ain[ing] of anxiety synptons which i ndeed do have a strong
Agor aphobic quality to themin that she feels very unconfortable
and <« earful' when she is around other people” as well as in
epi sodes at hone. Garnett's own final assessnent |isted not
only dysthym a but al so "panic disorder with Agoraphobia.™

Still, panic disorders may range wi dely, from slight

to disabling, American Psychiatric Ass'n, Di agnostic &

Statistical Mnual of Mental Disorders 397-98 (4th ed. 1994),

and Garnett nade no assessnment of severity. Indeed, one of the
reports before the ALJ (al though not the one on which he relied)
had seemngly deemed the panic risk real but Ilimted,
recomending only that MIls work in small group settings rather
than "with the public.” So viewed, Garnett's assessnent differs

fromthe earlier evidence only by degree, and it is hard to say
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without mnmore from Garnett that the difference is very
subst anti al .

What is worse for MIIs is that nothing in Garnett's
assessnment suggests that the panic level neets the fairly stiff
and precise criteria to be a "listed" condition* or its
equi val ent or that, although not in this category, it has the
practical effect of preventing MIIls from engaging in her past
enpl oynment. And, by explicit regulation, it was MIIs' burden
to produce evidence showi ng one or the other. 20 CF.R 8§

416.912; see also Santiago v. Sec'y of Health & Human Servs.,

944 F.2d 1, 5 (1st Cir. 1991) (per curiam.

Thus, in brushing aside the new evidence as not
"inconsistent,” the Appeals Council may well have nmeant that
simlar allegations and a nore nodest finding were before the
ALJ. At the very least, it surely neant that panic attacks
wi t hout nore do not conflict with the finding of the ALJ that
MIlls had not proved herself disabled. | ndeed, absent sone

indication of the severity of the panic attacks, Garnett's

“A listed condition neans an automatic disability finding.

See 20 CF.R 8 416.920(d); see also 20 C.F.R 8 404, Subpt. P

App. 1, § 12.00. For anxiety conditions, this requires that
various sets of synptons be proved and that those synptons have
adverse consequences on daily activities. For exanple, an
i ndi vi dual would have a listed condition if they had recurrent
(at least once a week) severe panic attacks manifested by a
sudden onset of fear and such synptons led to a "frequent
failure to conplete tasks in a tinely manner." [d.
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report as it stands woul d not undercut the ALJ deci sion even if-
-contrary to our holding--we sinply treated the report as part
of the evidence before the ALJ, as many other circuits woul d do.

The Appeals Council nust review a case only if the
ALJ's decision is "contrary to the weight of the evidence
currently of record.™ 20 C.F.R 8 416.1470(b). Yes, the
Garnett report was material and thus the Appeals Council was
required to consider it initially in deciding whether to grant
revi ew. Id.. But no one could run an adm nistrative regine
t hat handl es nore than 100,000 cases a year, see Sinms, 120 S.
Ct. 2088-89 (Breyer, J., dissenting), wthout judging whether
new material evidence warranted a new hearing. Here, the
Appeal s Council's action is entirely reasonable, even if its
| anguage was not perfectly apt.

Less needs to be said about MIIs' other two clains of
error. The nore concrete stems from MIIs'" claim that she
suffered severe pain in her right knee conprom sing her ability
to wal k or stand for | ong periods. The ALJ sawlittle objective
evidence of such a condition; the exam ning doctor found no
evi dence of tenderness and said that MI1ls had good stability in
all directions. If this were all, it would be the end of the
matter. The regul ati ons place nmuch wei ght on obj ective evi dence

and the ALJ may di sregard subjective clains of pain if they are
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unsubstanti ated and he does not credit them 20 CF.R 8

416.929; accord Rodriguez-Pagan v. Sec'y of Health & Hunman

Servs., 819 F.2d 1, 3 (1st Cir. 1987) (per curiam, cert.
deni ed, 484 U. S. 1012 (1988).

However, as the magi strate judge noted, the exam ning
doct or ended by saying that MIIls "may" have difficulty standing
"for nore than several hours at a time" or "wal king nore than a
bl ock wi thout stopping.”™ The magistrate judge said that this
medi cal opinion could not be disregarded by the ALJ, a nere
| ayman, w thout medical evidence on the other side, and he said
that such limtations were inconsistent with the ALJ deci sion
that MIIs could return to prior work as an assenbly |ine worker
or laundry worker at a notel.

Just what wei ght should be given to a "may" di agnosi s
isitself adifficult question whose answer nmay depend very nuch
on cont ext. Nor is it clear how far the limtations, if they
exi sted, would prevent assenbly |line work or laundry work; it
m ght well depend on the nature of the particular jobs and on
having nore information about the I|imtations. It is
unnecessary to pursue these issues, however, because read as a
whol e the inpressively nuanced report of Dr. Doane nmakes it
quite clear that he did not think that the knee pain disabled

MIIs.
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On the contrary, after reporting the claimof back and
knee pain, Doane concluded, "I find she likely has only mld
disability regarding |low back syndrone and right knee pain."
Then, after mentioning the possible limtations on standing and
wal ki ng al ready di scussed, he said that there was "no inpairnent
inlifting, carrying, bending, [or] handling objects"” and that
MIlls" "deconditioned" physical state would inmprove "with a
gradual re-introduction to the work place.”™ 1[It is evident that
Doane did not regard MIIls as disabled fromworking and expect ed
her to return to work.

In an extrenme case one mght accept the doctor's
medi cal findings but reject his conclusion as to its
significance for capacity to work. But with knee pain,
frequency and degree are likely to be controlling inrelationto
low skill jobs (MIls was not a race car driver); and we are
left with the doctor's judgnment that MIIls' condition was "m | d"
and a return to work expected. Thus even if we treated the
doctor's medical opinion as binding on the ALJ, it is hard to
see it as inconsistent with the ALJ's concl usion, whether taken
alone or in relation to her nental state.

MIlls' last claimmy on its face appear to have the
nost nerit. It turns out that MIIls' earlier enploynent was

extrenely brief--a nonth on the assenbly line, a week in the
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nmotel |aundry, and a week as a chanmbermaid. This is of concern
because the regul ations provide that prior enploynent is to be
di sregarded by the Comm ssioner where it is nerely sporadic,
which MIls says is the proper way to view her situation. 20
C.F.R 8 416.965(a). Thus, according to MIIls, the ALJ shoul d
not have considered whether MIls could return to her prior
j obs, but should have instead required the Comm ssioner to show

that there were other jobs reasonably available to MIIls that

she could perform See 20 C.F.R 8 416.920(f); Otiz v. Sec'y

of Health & Human Servs., 890 F.2d 520, 524 (1st Cir. 1989) (per

curiam.

The magistrate judge and the district judge rejected
this claimnot on the nmerits but because they deened it waived,
no nention of it having been made to the ALJ or the Appeals
Council. ©On appeal to this court, MIIls says that she was given
insufficient opportunity to debate the waiver issue in the
district court--which is wong--and that the waiver concl usion
is wong on the nmerits: first, because it is inconsistent with
Sims and second, because it was the ALJ's i ndependent obligation
to get the matter right.

Until the Conmm ssioner anends his regul ati ons, as Si ns
suggested he could, failing to raise an issue at the Appeals

Council |level probably does not debar a claim that the ALJ
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erred. But we have no intention of extending this rule, if it
is one (only four menbers of the Court endorsed it), to the
failure of an applicant to raise an issue at the ALJ level. Cf.
Sims, 120 S. Ct. at 2089 (Breyer, J., dissenting). The inpact
of a no-waiver approach at the Appeals Council level is
relatively mld; at the ALJ level it could cause havoc, severely
underm ning the adm nistrative process.

This case is a perfect illustration. If the ALJ had
heard t he obj ecti on now nade and agreed with it, he could easily
have consi dered and expressly found that there were other jobs
in the econony available to MIIs. Here, the ALJ stopped at
step four of the five-step process when he found that MIIs
could return to her old jobs; but if the prior jobs had been
renoved fromthe picture he woul d have proceeded to step five to
consi der whether there were other jobs in the econony avail abl e
to her.

As it happens, the result would be no different inthis
case even if we disregarded the waiver and assuned that MIls
past enpl oyment shoul d be di sregarded. |In sonme situations, the
conclusion that an inpairnment blocks the applicant from
returning to a prior job raises a serious issue whether there is
any other job available in the econony for that person. This

may easily be so where the prior job involved special skills or
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capabilities and the inpairnment flatly precludes a return to
that job while creating doubts that anything else wll be
avai |l abl e.

But in this case it made no difference whether MIIs
had a prior job on an assenbly line or as a notel |aundress. So
| ong as she had the capability to perform these jobs, which is
what the ALJ found, such jobs (or substantially simlar ones)
clearly exist in the econony. Thus, MIls would not have
benefitted had the ALJ ignored her past work experience in favor
of considering her ability to obtain alternative enpl oynent.

This is a distressing case. MI1ls obviously suffers
fromsome i npai rments, physical and nmental; has had a hard |ife;
has few resources to neet the demands of the work-a-day worl d;
and nmay not be too far from the |ine, especially vague where
mental conditions are at the fore, that separates nultiple
handi caps from full disability. While MIIls appears to be
outside the time period for reopening based on new evidence,
there i s nothing that prevents a new application directed to the
future, assum ng she can nuster the nedical support to show the
severity of her conditions.

Affirned.
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